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This matter came on reqularly before this Court on July 31,
1997, the Honorable Raymond D. Williamson, presiding. Stephen M.
Williams, as petitioner in propria persona ("petitioner") appeared
on behalf of himself. William M. Fleishhacker, Deputy City Attorney
for the City and County of San Francisco appeared as attorney for
respondent Board of Permit Appeals and the San Francisco Planning
and Building Departments. Alice Suet Yee Barkley and Nancy Greenan
Hamill of Reuben & Alter appeared as attorneys for real party in
interest Ashbourne Construction. The record of the administrative
proceedings having been received into evidence and examined by the

Court, and additional evidence having been received by the Court,



arguments having been presented and the matter having been submitted
for decision, the Court rendered 1its Statement of Intended
("Tentative®") Decision on August 22, 1997. Subsequent thereto
objections to the Tentative Decision were filed by both the City and
the Real Party in Interest and response was filed by Petitioner.
The Ex-Parte requests for hearing on the objections are denied.

The Court, being fully advised makes the following Statement
of Decision:

At issue in this action are the demolition and building
permits issued for the property located at 2617 Sutter Street, San
Francisco, California.

In November, 1995, the San Francisco Planning Department
approved the demolition and building permits for the above mentioned
building. Petitioner then appealed the permit for new construction,
but not the demolition permit, and the Board of Appeals ("Board")
upheld the Planning Commission's approval of the permits. In this
action, petitioner seeks a Peremptory Writ of Mandamus overturning
the City's decision on both permits.

As to the demolition permit, this Court finds that petitioner
has failed to exhaust his administrative remedies by failing to
appeal the demolition permit to the Board. Therefore, review of the
demolition permit is not properly before this Court. Accordingly,
no Peremptory Writ shall issue regarding the demolition permit. 1In
any event, there appears to be little concern over the demolition
permit realizing the fate that brings to the structure currently
located on the property. The controversy arises over the building
that is to rise after the work occasioned by the demolition permit

is completed.



The primary issue in this case is whether the Board properly
used the Residential Design Guidelines when it approved the
construction permit for the subject property.

Effective February 2, 1996, the Planning Code was amended
with new Section 311, Article III replacing Article V, Section 505.
These sections govern the way the Planning Department and the Board,
conducting a de novo review on appeal, are to use the Residential
Design Guidelines when considering applications for construction
permits of new residential buildings in R Districts such as we have
here.

The Residential Design Guidelines of the Planning Department
are the result of a voter initiative ballot proposition
("Proposition M") from 1986 and were codified by the Planning
Commission on November 2, 1989. Among other things Proposition M
established as Master Plan Priority Policy, that existing
neighborhood character be conserved and protected. In this regard,
the Residential Design Guidelines set forth numerous provisions to
ensure that new construction or alterations to existing buildings in
older neighborhoods wi;l be compatible with existing and adjacent
buildings.

Former Planning Code Section 505(b)(3) set forth a
non-mandatory standard of review for a permit application and
required only that the Residential Design Guidelines, "shall be used
as guidelines to review neighborhood <compatibility of new
construction and alterations.” New Sections 311(c) and 311(c)(1l)
which replaced former Section 505(b)(3), substantially altered the
statutory language requiring compliance with, and review of, the

Residential Design Guidelines.



Unlike Section 505(b)(3), which only required use of the
Residential Design Guidelines, "to review neighborhood
compatibility,"” Section 311 now fully incorporates the Residential
Design Guidelines into the Planning Code as part of the residential
permit review procedure. Under new Section 311, the Planning
Department shall determine that the project complies with the
Residential Design Guidelines or the permit may not issue. Section
311 states in relevant part as follows:

(c) BUILDING PERMIT APPLICATION AND REVIEW FOR COMPLIANCE
AND NOTIFICATION. Upon acceptance of any application
subject to this Section, the Department of City Planning
shall review the proposed project for compliance with City
Planning Code and any applicable design guidelines approved
by the City Planning Commission. Applications determined
not to be in compliance with the standards of Articles 1.2,
1.5, 2, 2.5 of the City Planning Code, Residential Design
Guidelines, including design guidelines for specific areas
adopted by the Planning Commission, . . . shall be held
until either the application is determined to be in
compliance, is disapproved, or a recommendation for
cancellation is sent to the Department of Building Inspection.
(1) Residential Design Guidelines. The construction
of new residential building in R districts shall be consistent
with the design policies and guidelines of the Master Plan
and with the "Residential Design Guidelines" as adopted and
periodically amended for specific areas or conditions by-=the
City Planning Commission. The Zoning Administrator may
require modifications to the exterior of a proposed new
residential building or proposed alteration of an existing
residential building in order to bring it into conformity
with the 'Residential Design Guidelines' and with the Master
Plan. These modifications may include, but are not limited
to, changes in siting, building envelope, scale, texture and
detailing, openings and landscaping.

The new wording of Section 311 paints a different picture of
the duties of the Planning Department and the Board when a permit is
sought. With the insertion of the word "shall" into this section of

the Planning Code the Board is now required, not only to "consider"



the "Guidelines,"” but also to find that the new building is
"consistent with . . . the 'Residential Design Guidelines.'"
Section 311 is clear on its face that its terms apply to all R
districts and the Residential Design Guidelines themselves state
that they are meant to apply in all residential districts with a
height limit of 40 feet or less. Therefore, these provisions apply
with equal force to RH-1, RH-2 and RH-3 districts.

The Board has an obligation to enforce the law which is in

effect at the time in which a permit is issued. Avco Community

Developers, Inc. v. South Coast Regional, (1976) 17 Cal.3d 785,
793. In this instance, the permits were issued on March 12, 1997
and the provisions of Section 311 apply. Further, it is also well
established the Board's power must be exercised within the bounds of
the statutes, code sections and ordinances that are applicable to
the circumstances and facts of any matter which comes before it.

City and County of San Francisco v. Board of Permit Appeals, (1989)

207 C.A. 3d 1099, 1105.

The Court has reviewed the transcript of thg-hearing before
the Board. While several references are made therein to the
"Guidelines," nothing in the record shows that the Board considered
the Residential Design Guidelines and, exercising its discretion,
found the proposed construction "consistent with" the Guidelines.

The Court finds that as a matter of law the Board may not
refuse to implement specific, mandatory established standards set
forth in the Planning Code and specifically, the Residential Design

Guidelines in order to promote general and nonspecific policies



which do not, on their face, conflict with such specific standards.
Although the application of the Residential Design Guidelines
necessarily requires some flexibility, the respondent Board may not,
in the exercise of its discretion, gloss over the Residential Design
Guidelines.

The Court concludes that the Board has failed to establish,
in its record, that it has adequately “considered” and "followed"
the Residential Design Guidelines in evaluating the building permit
application for 2617 Sutter Street.

In view of the foregoing, it 1is hereby ordered that a
Peremptory Writ of Mandamus issue from this Court remanding this
matter back to respondent and commanding respondent Board to set
aside its decision on Appeal No. 97-044 and reconsider _the
construction permit application in a manner consistent with this

order.

paten: oagtomkir 29 | 1997.

GE RAYMOND D. WILLIAMSO,
SAN FRANCISCO SUPERIOR COURT
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SUPERIOR COURT OF CALIFORNIA
CITY AND COUNTY OF SAN FRANCISCO

STEPHEN M. WILLIAMS, NO. 987418

Petitioner, CERTIFICATE OF SERVICE BY

MAIL (CCP 1013a(4))
v.

BOARD OF PERMIT APPEALS, SAN FRANCISCO

CITY PLANNING DEPARTMENT, DEPARTMENT

OF BUILDING INSPECTIONS,

Respondents,

ASHBOURNE CONSTRUCTION,

B S Nt M N M M N N S N N N i S o

Real Party In Interest.

I, Carmen Li, Deputy Clerk of the Superior Court of the City
and County of San Francisco, certify that:

1) I am not a party to the above action;

2) On _Sia;;/e;o-:ﬁe'/ 2/, 1997, 1 served the attached:

STATEMENT OF DECISION AND ORDER GRANTING IN PART AND DENYING IN PART
THE PETITION FOR WRIT OF MANDATE

William M. Fleishhacker, Deputy City Attorney, Fox Plaza, 1300
Market St., 6th Floor, San Francisco, CA 94102-5408

Stephen M. Williams, Esqg., 1221 Broadway, 2lst Floor, Oakland, CA
94612-1837

Nancy Greenan Hamill, Reuben & Alter, 655 Montgomery St., 16th
Floor, San Francisco, CA 94111

Alice Suet Yee Barkley, Esq. 30 Blackstone Court, San Francisco, CA
94123

and,

3) I then placed the sealed envelope in the outgoing mail
at 633 Folsom Street, San Francisco, CA. 94107 on the date indicated
above for collection, attachment of required prepaid postage, and
mailing on that date following standard court practices.

Dated:

SEP 29 1997 ALAN CARLSON, CLERK
By: /ﬁg;/nm~—e gZii;

Deputy Clerk




